BCRUA REVISED REDLINE DRAFT; 0914/20

INTERLOCAL AGREEMENT BETWEEN
THE BRUSHY CREEK REGIONAL UTILITY AUTHORITY-, INC.
AND THE VILLAGE OF VOLENTE

This Interlocal Agreement (“ILA”) is made by and between the Brushy Creek Regional
Utility Authority, Inc. (“BCRUA”), a ren-profitlocal government corporation of the State of
Texas, created and existing under the laws of the State, including Subchapter D of Chapter 431 as
amended, Texas Transportation Code, and created by the City of Cedar Park, Texas, the City of
Leander, Texas, the City of Round Rock, Texas all home-rule municipalities and political
subdivisions of the State, (individually the “City”; collectively the “Cities”) and the Village of
Volente, Texas (“Volente” or “Village”), a Texas Type-B, general-law municipality. The BCRUA;
inetudingthe-Cities and Volente are collectively referred to herein as the “Parties.”

RECITALS
WHEREAS, the Cities have a governmental duty and an obligation to preserve and protect the

public health, safety, and welfare of their more than 500,000 citizens by providing a
dependable and adequate source of safe drinking water; and

WHEREAS, the BCRUA was created by the Cities to design, construct and operate a regional
water transmission and treatment system to provide the Cities with drinking water;
and

WHEREAS, each of the Cities has contracted with the Lower Colorado River Authority for water
stored in Lake Travis{SeeExhibits A B-and-Cattachedto-this H-A): and

WHEREAS, the BCRUA has completed construction of a 17 MGD water treatment plant (the
“Treatment Plant”) located in the City of Cedar Park; and

WHEREAS, in order for the Cities to have a dependable method of accessing their contracted
water in times of severe drought, it is necessary for the BCRUA to design, construct,
and operate a deep-water intake facility and maintenance building (the “Intake
Facility”), a raw water transmission line, and a pumping facility (the “Pumping
Facility”), (collectively referred to as the “System”) to transmit the water from Lake
Travis to the Treatment Plant; and

WHEREAS, after receiving the results of an engineering study-attached-to-this H-A-as Hxhibit D,
the BCRUA determlned that certain property within the corporate hmlts of Volente

\
\
\

Facility and the Pumping Facility; and

WHEREAS, Site 4 is located entirely within the corporate limits of the Volente and is zoned for
residential use; and
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WHEREAS, Volente preferred that the Intake Facility and the Pumping Facility be located on

certain property previously owned by LCRA (“Site 8”) (see Exhibit EB attachedto - { Formatted: Font: Bold

thisILA);and ST

WHEREAS, following significant negotiation, BCRUA and Volente entered into a Memorandum

of Understanding (“MOU”) (See Exhibit EC attached to this ILA) which provided - -{ Formatted: Font: Bold

that Volente would support Site 4 as the location of the Intake Facility, if BCRUA
would locate the Pumping Facility on Site 8, and construct an underground tunnel
(“Tunnel”) instead of an open-cut trench to house the raw water transmission line;
and

WHEREAS, with Volente’s support, BCRUA’s request to move the Pumping Facility to Site 8
was approved; and

WHEREAS, changing the location of the Pumping Station from Site 4 to Site 8 and constructing
the Tunnel instead of an open-cut trench will significantly increase the cost to the
BCRUA by approximately $615,000,000; and

WHEREAS, Volente understands and agrees that the Intake Facility will now be located on Site
4, and the Tunnel will be constructed in part within the corporate limits of Volente;
and

<= = = 7| Formatted: Justified, Indent: Left: 0.08", Hanging: 0.94",
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WHEREAS, the Village of Volente is not included in BCRUAs plan to provide a dependable and
adequate source of water to the Cities; and
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WHEREAS,




WHEREAS;-the-construction—of the—intakefaeilityof the Intake Facility and Tunnel will take

multiple years to complete; and
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WHEREAS, Volente has an obligation to preserve and protect the public health, safety, and

welfare of its residents by reasonably regulating development within its corporate
limits; and

WHEREAS, in furtherance of said obligation, Volente has adopted the Ordinances regulating
development within its corporate limits; and

WHEREAS, BCRUA agrees that—it—intends—to comply with Volente’s Ordinances regulating
development within the corporate limits of Volente as specifically stated herein; and

NOW THEREFORE, the BCRUA and Volente now wish to set forth their agreement regarding « - - ‘[Formatted: Indent: Left: 0.08"

the design, construction, and operation of the Intake FaeilitySystem in Volente, as set forth below:

ARTICLE 1 “ i ‘[ Formatted: Keep with next, Keep lines together

DEFINITIONS

“BCRUA” means the Brushy Creek Regional Utility Authority, a local government corporation
created by the home rule cities of Cedar Park, Leander, and Round Rock to provide a dependable
and adequate supply of treated water to their citizens.

“BCRUA Project” means the regional water transmission and treatment system eenstraetion
project including-the-construetion-of the Intake Facility and Tunnel to be constructed within the
Village of Volente.

“Code” means the Village of Volente Code of Ordinances.
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“Intake Facility” means the deep-water intake facility, maintenance building, and accessory « -~ - {Formatted: Indent: Left: 0.08", Right: 0.08"

facilities to be constructed and operated on Site 4, for the purpose of accessing raw water from
Lake Travis.

“Ordinances” means the validly adopted ordinances of the Village of Volente regulating
development and construction in the Village.

“Pumping Facility” means the pumps, buildings, and related facilities to be constructed and
operated on Site 8 for the purpose of pumping raw water to the Treatment Plant.

Pumping Facility will be constructed.

“System” means the Intake Faetitythe Tunne b BCRUA Project and the Pumping Facility.

“Tunnel” means the underground tunnel for the raw water transmission line between the Intake
Facility and the Pumping Facility, which will cross under Lime Creek Road at approximately the
following locations: 23+50, 27+00 and 31+00 near Sandy Creek Marina; 37+00 approximately
0.3 miles north of the intersection of Lime Creek Road and West Drive along Lime Creek Road;
and 49+50 approximately 0.1 miles south of the intersection of Lime Creek Road and West Drive

- {Formatted: Font: Bold

N [ Formatted: Font: Bold, Condensed by 0.3 pt

- { Formatted: Font: Bold

along Lime Creek Road. The path of the Tunnel is generally shown in Exhibit D,

“Volente” or “Village” means the Village of Volente, a Texas Type-B, general law city.

ARTICLE II
BCRUA’S ACKNOWLEDGMENTS AND REPRESENTATIONS

BCRUA,
legitimate governmental interest in protecting the public health, safety, and welfare of its citizens
by regulating development in the corporate limits of Volente. In furtherance of the aforesaid
interest, Volente has adopted the Ordinances to regulate development within the corporate limits
of Volente. With respect to the design, construction, and operation of the Intake Facility and Tunnel,
BCRUA agrees to deal with Volente in good faith with respect to complying with the applicable
development regulations of Volente as set forth in the Ordinances and the MOU.-BERUA-agrees
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acknowledges and agrees that Volente has a
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ARTICLE III e ‘[ Formatted: Keep with next, Keep lines together

VOLENTE’S ACKNOWLEDGMENTS AND REPRESENTATIONS

together

BCRUA has determined that the Intake Facility and Tunnel are critical components of the System <+ - - ‘{Formatted: Indent: Left: 0.08", Keep with next, Keep lines

to access raw water in Lake Travis in order to provide drinking water to the Cities. Volente

|

acknowledges that the Intake Facility and Tunnel are critical components and that Site 4 is

BCERUA spreferredthe agreed, location for the Intake Facility and that the Tunnel mustwill be - {Formatted:

Not Expanded by / Condensed by

)

constructed in part within Volente’s corporate limits. With respect to the design, construction and - {Formaned;

Not Expanded by / Condensed by

)

operation of the Intake Facility on Site 4, and the Tunnel, Volente agrees to deal with the BCRUA
in a reasonable fashion and in good faith with respect to imposing and enforcing the Ordinances.
Volente acknowledges and agrees that BCRUA has and will spend over $15,000,000 to change the
location of the Pumping Station from Site 4 to Site 8. Volente also acknowledges that BCRUA
changed the location of the Pumping Station in consideration of and in reliance on Volente’s

agreement to allow the BCRUA Project to be constructed in Volente, - {Formatted:

Font color: Text 1

ARTICLE IV
COVENANT OF GOOD FAITH AND FAIR DEALING

BCRUA and Volente each agree and covenant to deal with each other honestly, fairly, in good faith,
and in accordance with the MOU so that they can discharge their respective duties to protect the
public health, safety, and welfare of their respective citizens.

ARTICLE V
USE, MAINTENANCE AND REPAIR OF ROADWAYS
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6.02. At a minimum the TMP shall identify the vehicle and truck haul routes during construction
of the facilities.

6:02:6.03. BCRUA agrees to comply with the terms and conditions of the TMP throughout the < - — 7| Formatted: Indent: Left: 0.08", First line: 0", Right: 0.08",
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ARTICLE VIII
MONITORING WELLS AND PROTECTION OF < — ~ 7| Formatted: Heading 1, Left, Indent: Left: 1.28", Right:
PRIVATE WELLS 1.28", Keep with next, Keep lines together

o {Formatted: Font: Not Bold

ecogmzmg the importance of private domestlc groundwater wells in Volente: BCRUA agfeeﬁha# - ‘[Formatted: Justified, Right: 0.08" ]
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Formatted [ﬁ

huﬂdfed%to proactlvelv categorlze and 1dent1fV groundwater wells. The groundwater Well program
includes an inventory of existing wells within 400y, feet on either, side of the Tunnel.{See Exhibit1

HA;, BCRUA shallnetify—eowners—othas contacted property, owners with, private, domestic,
roundwater wells within four-hundred400, feet on gither, side of the :
monitoring—program—Volente—Tunnel multiple times seeking voluntary cooperation to collect
additional information including water level and water quality data on these |
wells. Volente understands that the success of the program depends on the voluntary cooperation /
of the affected landowners and- Volente-is not responsible for residents providing BCRUA access
to wells on privatepreperty- property. BCRUA has also sought approval from Volente to construct
four groundwater monitoring wells in Lime Creek Road right-of-way to baseline existing
groundwater conditions since 2017. Volente has not approved requests to install monitoring wells
in Volente right-of-way.

7777777777777777777777777777777777777777777777777777777777777 {Formatted Font: 12 pt
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After the BCRUA System is constructed Volente would like to have access to the System to supply
water to its citizens. The BCRUA agrees to consider any such request in good faith.
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10.02. BCRUA agrees%hakwﬂl prov1de perlodlc reports on the status of the BCRUA Project to \\\{Forma“ed: Font: 12 pt

Volente s designated point of contact. Formatted: Normal, Right: 0.08", Space Before: 4 pt, Tab
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ARTICLE XI
APPROVAL OF DEVELOPMENT AND CONSTRUCTION PERMITS

11.01. Volente acknowledges that the Cities have the power of condemnation and ebserve-designthat
Site 4 was acquired by the Cities on behalf of the BCRUA for a public and governmental purpose,
and therefore Site 4 is not subject to the platting requirements of Volente. In addition, Volente
acknowledges that Site 4 contains more than five acres, has access to a public road, no public
improvements are being dedicated, was acquired through condemnation, and is therefore exempt
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from platting requirements pursuant to §212.004 of the Texas Local Government Code and approval
of a subdivision plat is not required for Volente to approve any applications related to the System.

11.02. Volente acknowledges that the Cities and the BCRUA are governmental entities and that the
construction meetings-that-invelveand operation of the BCRUA Project is a governmental purpose
to provide for the health, safety and welfare of over 500,000 people. As such, the governmental
powers of the Cities and BCRUA are not limited, restricted, or controlled by the zoning and/or
conditional use ordinances of Volente, and a conditional use permit or change to the existing zoning
district for the BCRUA Project is not required for Volente to approve any applications related to the

BCRUA Project.

11.03. This ILA sets forth the exclusive list of approvals and requirements of Volente applicable to
the design, development, construction, installation and operation of the System. After the Effective
Date, the BCRUA will be entitled to proceed with the construction, maintenance, and operation of

the System. In the event of a conflict between an ordinance or regulation of the Volente Code and
this ILA., the ILA will control.

11.04. Volente acknowledges that the BCRUA has applied for eight variances as described in
Exhibit E. Volente acknowledges and agrees that by execution of this ILA, that all requested
variances are hereby granted and approved and that no further variances are required for approval of
any permits or applications related to the BCRUA Facilities.

11.05. The Site Plan Approval application delivered to the Village on May 15, 2020, including the
Site Plan Approval Revision delivered to the Village on June 26, 2020, in response to Village
comments received by BCRUA on May 22. 2020 and attached hereto as Exhibit F, including the

irrigation plan, the water quality plan, the temporary and permanent sedimentation and erosion
control plans, the landscaping plan, the driveway plan, and tree removal permit application included

with the Site Plan application, is hereby approved. The BCRUA agrees to work with Volente to add
or modify erosion/sediment controls on the BCRUA Project Site as needed to comply with applicable
LCRA regulations. The tree removal permit approved herein shall entitle the BCRUA to remove
trees from the right-of-way for the construction of the driveway.

on Site 4 and construction of the Jackson Street Extension as shown in Site Plan Approval
application. BCRUA agrees to mitigation for the removal of trees from Site 4 by replanting trees on
Site 4 in accordance with Village Ordinances. BCRUA is authorized to remove trees in Village right-
of-way necessary for the construction of the Jackson Street Extension without a requirement to

mitigation.

11.07. The maintenance building located on Site 4 will be built in substantial accordance with the
elevation plans attached hereto as Exhibit G and will be constructed in accordance with the

International Building Code, 2009 Edition, or more recent edition.

1002, 11.08. BCRUA is authorized to install and maintain in place for the duration of construction+ - — {Formagted: Normal, Justified, Right: 0", No bullets or
of the System surface monitoring instruments within the right-of-way of Lime Creek Road adjacent numbering, Tab stops: Not at 0.58

to the locations where the Tunnel- - {Formatted: Font color: Black




Draft dated duly.9. 2020 confidentialLPrivileaed

seven—{(H—ealendar—days—before—the-date—of the—meeting._crosses under Lime Creek Road. The

instrumentation will consist of the following two types of instruments: (a) a Type 1 Instrument,
which is a shallow surface monitoring point consisting of a steel rod embedded below ground and
protected with a shallow casing (approximately 12-inch-deep and 3-inch-diameter) and cap; and (b)

Three Type 1 Instrument, as generally shown on Exhibit H to be installed at each right-of-way
crossing outside of the pavement.

77777777777777777777777777777777777777777777777777777777777777 {Formatted Font: 12 pt

11 .09. The approvals set forth in this Agreement will not expire until the System is completed. ‘[Formatted. Justified

ARTICLE XIXII
DISPUTE RESOLUTION

H0%  12.01. The parties desire to resolve disputes arising under this Agreement without litigation.+ - - ‘{Format'ted: Normal, Justified, Right: 0", No bullets or
Accordingly, if a dispute arises, the parties agree to attempt in good faith to resolve the dispute numbering, Tab stops: Not at 0.83

between themselves.

77777777777777777777777777777777777777777777777777777777777777 {Formatted Font: 12 pt

1—1—02— 12.02. At the written request of either party, e&eh—partythe BCRUA General Manager and -3 ‘[Formatted. Normal, Justified, Space Before: 0 pt

Volente’ s Mayor shall promptlyh _{ Formatted: Normal, Justified, Right: 0.08", No bullets or
S numbering, Tab stops: Not at 0.83"

\[ Formatted: Not Expanded by / Condensed by
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smg%emutually agreeable medrator—assagﬂed—by—t—he@eme& Each party shall pay half the cost of the
Center’s mediation services.
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13:02- 13.02. Severability. The provisions of this ILA are severable and, if any provision of this ILA+ - - {

is held to be invalid for any reason by a court or agency of competent jurisdiction, the remainder of
this ILA shall not be affected, and this ILA shall be construed as if the invalid portion had never been
contained herein.
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13:03: 13.03. Payments from Current Revenues. Any payments required to be made by a Party<+ - -
under this ILA shall be paid from current revenues or other funds lawfully available to the Party for {
such purpose.
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13:04: 13.04. Cooperation. The Parties agree to cooperate at all times in good faith to effectuate the+ -~ - ‘{Furmatﬁed: Right: 0", Space Before: 0 pt, No bullets or
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“ { Formatted: Space Before: 0 pt
13:06: 13.06. Amendments. Any amendment of this ILA must be in writing and shall be effective+- - - {

if signed by the authorized representatives of the Parties.

Formatted: Right: 0", No bullets or numbering, Tab stops:
Not at 0.83"

- -

{ Formatted: Space Before: 0 pt
1307 13.07. Applicable Law; Venue. This ILA shall be construed in accordance with Texas law.«- - - {

. .. R R 7| Formatted: Right: 0", No bullets or numbering, Tab stops:
Venue for any action arising hereunder shall be in Travis County, Texas. Not at 0.83"

A L _______ A& ________ N ___________ h ~ (Furmatted: Font: 12 pt

13.08. Spec1fic Performgnee. The oartles shall have ayallable to them equltaole rem_edleS to enforce this Formatted: List Paragraph, Space Before: 0 pt, Tab stops:
ILA. including, without limitation, the right to obtain a writ of mandamus or an injunction against the other 0.83", Left

party to enforce the terms of this ILA.

13.08: 13.09. Notices. Any notices given under this ILA shall be effective if (i) forwarded to a Party< - T Formatted: No bullets or numbering, Tab stops: Not at }
by hand-delivery; (ii) sent by any electronic means of sending messages, including facsimile 0383

transmission and electronic mail (“Electronic Transmission™); or (iii) deposited with the U.S. Postal
Service, postage prepaid, certified, to the address of the Party indicated below:

BCRUA: Karen Bondy, General Manager
Brushy Creek Regional Utility Authority
221 E. Main St.
Round Rock, Texas 78664

With copy to: Stephan L. Sheets
Sheets & Crossfield, P.C.
309 E. Main St.
Round Rock, Texas 78664

VILLAGE OF VOLENTE: Jana Nace, Mayor - ‘[Formatted: Keep with next, Keep lines together ]
Village of Volente
16100 Wharf Cove
Volente, Texas 78641

With copy to: Alan Bojorquez
Bojorquez Law Firm, P.C.
11675 Jollyville Rd. Ste 300
Austin, Texas 78759
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Each notice sent in accordance with this section shall be deemed to have been received « - - ‘[Formatted: Space Before: 0 pt ]
at the time on the day it was delivered at such address, at the beginning of business on

the third (3rd) Business Day after it was mailed, or one (1) hour after they were sent on

the same day it was sent by Electronic Transmission, or at the start of business on the

first (1st) Business Day thereafter if the day on which it was sent by Electronic

Transmission was not a Business Day. Either party may change its address for notice

by giving notice to the other party as provided in this section.

13:09: 13.10. Force Majeure. Parties shall not be deemed in violation of this ILA if prevented from+ - - ‘{Formatted: No bullets or numbering, Tab stops: Not at }
performing any of their obligations hereunder by reasons for which they are not responsible or 0.83"

circumstances beyond their control. However, notice of such impediment or delay in performance

must be timely given, and all reasonable efforts undertaken to mitigate its effects.

“ ‘[Formatted: Space Before: 0 pt
1340. 13.11. Counterparts. This ILA may be executed simultaneously in multiple counterparts,+ - - -
each of which shall be deemed an original, but all of which shall constitute the same instrument.

Formatted: Right: 0", No bullets or numbering, Tab stops:
Not at 0.83"

- —

A . ) { Formatted: Space Before: 0 pt
134,  13.12. Authority. Each party represents and warrants that it has the full right, power and+ - - {

authority to execute this ILA.

Formatted: No bullets or numbering, Tab stops: Not at
0.83"

Formatted: Space Before: 0 pt

Formatted: No bullets or numbering, Tab stops: Not at
0.83"+ 0.83"

1312 13.13. Effective Date. This ILA is effective on the date last executed below: - E

The Remainder of This Page Left Intentionally Blank

(Signatures on following pages)
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BRUSHY CREEK REGIONAL UTILITY
AUTHORITY

By:

Anne-DuffyyRene Flores, President

Date:




VILLAGE OF VOLENTE

By:

Jana Nace, Mayor

Date:




EXHIBIT “A”
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EXHIBIT “B”




Draft datedJuly 9,2020 Confidential/ Privileged

EXHIBIT “C”
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EXHIBIT ‘D”

Encineering Studv-Conducted by BCRU
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Map
Depiction of Intake-and Pumping Faeility Sites-and-
Funnel



Confidential / Privileged

Draft dated July 9, 2020




Memeorandumthe General Path of Understanding-
between-the Village of Volente and the Brushy Creek-
Regional Utility AutherityTunnel

“ e {Formatted: Indent: Left: 1.28", Right: 1.27"
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List of Private Wells-within-400-feet of the BCRUA TunnelExhibit E

Variance
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Exhibit F

Site Plan Application, including irrigation plan, the water
quality plan, the temporary and permanent sedimentation and
erosion control plans, the landscaping plan, the driveway plan,

and tree removal permit application
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Exhibit G
Maintenance Building Elevations
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Exhibit H
Type 2 Reflector
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